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 To assist in LDEQ’s understanding of these comments, we have attached the expert 
testimony of Mark A. Quarles, P.G.  Mr. Quarles’ affidavit is incorporated by reference into 
these comments. 
 

SUMMARY 
 
The Draft Permit covers water discharges from construction/demolition debris and 

woodwaste landfills “discharging treated sanitary wastewater less than 5,000 GDP; landfill 
contact wastewater from a construction/demolition debris and woodwaste landfill; maintenance 
and repair shop floor washwater; and non-contact stormwater into surface waters of the state.”  
(Draft Permit, Public Notice, Jan. 11, 2007).  LDEQ asserts that these facilities receive non-
hazardous waste generally considered not water-soluble, including but not limited to metal, 
concrete, brick, asphalt, roofing materials (shingles, sheet rock, plaster) or lumber from a 
construction or demolition project.  (Draft Permit, pt. I, p.3.)  The Draft Permit allows discharges 
without a specific review of the individual receiving water body, regardless of the designated 
use, size, flow, or other conditions of the receiving water body.  Accordingly, LDEQ cannot 
analyze the environmental impacts that the discharge will have on the receiving waterbodies, as 
it must under the Louisiana Constitution.  Also, because LDEQ’s proposed permit does not 
exclude specially protected waterbodies, such as 303(d)-listed waters, it allows discharges that 
would violate state and federal law.  Moreover, where the Draft Permit and accompanying Fact 
Sheet do set forth restrictions and limitations, those restrictions and limitations or the bases for 
those restrictions and limitations are often inadequate or unjustified.   
 

I. LDEQ Has Not Sufficiently Analyzed the Environmental Impacts of the Proposed 
Permit Because It Has Not Considered The Individual Receiving Water Bodies.  

 
The Draft Permit allows discharges into essentially any waters in the state of Louisiana, 

regardless the designated use or individual conditions of any receiving water body.  One positive 
exception to this general rule excludes facilities that would discharge into water bodies 
designated as outstanding natural resource water bodies.  (LPDES General Permit Application to 
Discharge Wastewater from Construction/Demolition Debris and Woodwaste Landfills, AI 
86162 Sec. I pt. A, p.4.)  However, without considering the specific receiving water body, LDEQ 
cannot sufficiently analyze the environmental impacts that the discharges will have on the 
receiving water bodies. 
 

The Louisiana Constitution requires LDEQ, as public trustee, to analyze the 
environmental impacts of the proposed action before deciding whether to approve a permit.  The 
Louisiana Constitution states that “[t]he natural resources of the state, including air and water, 
and the healthful, scenic, historic, and esthetic quality of the environment shall be protected, 
conserved, and replenished insofar as possible and consistent with the health, safety, and welfare 
of the people.”  La. Const. art. IX, § 9.  The Louisiana Supreme Court found that this 
constitutional provision “requires an agency or official, before granting approval of proposed 
action affecting the environment, to determine that adverse environmental impacts have been 
minimized or avoided as much as possible consistently with the public welfare.”  Save 
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Ourselves, Inc. v. Louisiana Envtl. Control Comm'n, 452 So. 2d 1152, 1157 (La. 1984) 
(emphasis added).  The Louisiana Court of Appeals further clarified LDEQ’s public trustee 
responsibilities by listing five inquiries that the public trustee must address in its environmental 
impacts analysis.  In re Rubicon, Inc., 95-0108 (La. App. 1 Cir. 2/14/96); 670 So. 2d 475, 481.4  
These inquiries are known as the “IT Questions,” and under the Save Ourselves and Rubicon 
decisions, LDEQ must answer them in an IT analysis before making any decision as to 
approving a permit.   

 
LDEQ must support its IT analysis with evidence in the administrative record.  The 

Louisiana Supreme Court explained LDEQ must support its “basic findings” with evidence “to 
assure that the agency has acted reasonably in accordance with law.”  Save Ourselves, 452 So. 2d 
at 1159-60.  Moreover, LDEQ’s “ultimate findings” must “flow rationally from the basic 
findings; and it must articulate a rational connection between the facts found and the order 
issued.”  Id.  The court noted that “[t]his is particularly so . . . where the agency performs as a 
public trustee and is duty bound to demonstrate that it has properly exercised the discretion 
vested in it by the constitution and the statute.”  Id. 

 
LDEQ cannot yet have conducted a lawful IT analysis relating to the general water 

discharge permit for construction/demolition debris and woodwaste landfills because the 
receiving waters discharges have not been specified.   For example, without knowing and 
analyzing the specific location of discharges, LDEQ cannot draw reliable conclusions about the 
potential or real environmental effects of the proposed discharges, including, but not limited to, 
impacts on specially protected water bodies and designated uses of water bodies, effects of 
mixing zones, effects on endangered species, biocumulative impacts, cumulative impacts on 
water bodies and effectiveness of effluent limitations.  (Quarles Aff.¶¶ 7-15.)  Lastly, LDEQ has 
not included any analysis of alternatives for the various discharge locations, discharge 
treatments, or its approach of not specifying or further limiting the sites of discharges.  
Therefore, LDEQ will not meet its public trustee duties if it approves the Draft Permit. 
 

II. LDEQ Must Conduct Adequate Antidegradation Review to Avoid Violating 
Statutory and Regulatory Authorities. 

 
The Draft Permit must include appropriate review standards to meet antidegradation 

requirements.  The Draft Permit’s public notice states that “the discharges will have no adverse 
impact on the existing uses of the receiving water bodies” yet LDEQ provides no support for this 
conclusion in the main body of the Draft Permit.  (Draft Permit, Fact Sheet, p. 8; see Quarles 

 
4 “First, have the potential and real adverse environmental effects of the proposed facility been avoided to the 
maximum extent possible? Second, does a cost benefit analysis of the environmental impact costs balanced against 
the social and economic benefits of the proposed facility demonstrate that the latter outweighs the former? Third, are 
there alternative projects which would offer more protection to the environment than the proposed facility without 
unduly curtailing non-environmental benefits? Fourth, are there alternative sites which would offer more protection 
to the environment than the proposed facility site without unduly curtailing non-environmental benefits? Fifth, are 
there mitigating measures which would offer more protection to the environment than the facility as proposed 
without unduly curtailing non-environmental benefits?” Rubicon, 670 So. 2d at 481 (citing Blackett v. LDEQ, 506 
So.2d 749, 754 (La. Ct. App. 1987). 
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Aff. ¶ 15.)  Generally, state antidegradation rules “reflect the goals for individual water bodies.”  
La. Admin. Code, tit. 33, pt. IX, § 1119(B)(2)(a) (emphasis added).  Therefore, LDEQ cannot 
assess whether a discharge “cause[s] or contributes to a violation of state water quality standard” 
without a sufficient inquiry specific to the individual receiving water.  (See Quarles Aff. ¶ 8.) 

 
While the Draft Permit contemplates reviewing proposed discharges under a Notice of 

Intent (“NOI”) system, this approach falls short of meeting antidegradation requirements because 
the Draft Permit does not incorporate the appropriate review standards.  For example, waters 
which are cleaner than minimum water quality standards must “be maintained at their existing 
high quality.”  La. Admin. Code tit. 33, pt. IX, § 1115(A)(3); 40 C.F.R. 131.12.  These “existing 
high quality” water bodies require more protection than an unsupported assurance that the 
“covered discharges [will] not cause or have the reasonable potential to cause or contribute to a 
violation of a state water quality standards.” (Draft Permit, Fact Sheet, p. 8). In order to 
legitimately lower the quality of such waters, LDEQ must show that the degradation is necessary 
to accommodate important economical and social development in the area in which the waters 
are located. 40 C.F.R. 131.12(a)(2); La. Admin. Code tit. 33, pt. IX, § 1109(A) (emphases 
added).5  LDEQ has not performed such a review nor contemplates one in the Draft Permit. 
Therefore, to meet antidegradation requirements, the Draft Permit must exclude or, at least, 
provide specific standards for water bodies that federal and state laws single out for special 
protection.   

 
For the same reasons, the Draft Permit should not apply to 303(d)-listed waters. (See 

Quarles Aff. ¶ 7.)  LDEQ’s individual review process under the NOI is insufficient review of the 
antidegradation standards for the individual waters if LDEQ fails to include the proper 
antidegradation standards within the Draft Permit itself.  At the least, the Draft Permit must 
specify that discharges must meet all Total Maximum Daily Load (“TMDL”) requirements for 
such waters or, if TMDL calculations are still pending exclude such receiving water bodies 
altogether.  Because the Draft Permit does not identify specific receiving waters, LDEQ cannot 
conclude that it is not approving violations of state and federal law.     
 

  Lastly, LDEQ should also exclude all zero and low flow water bodies as they can not 
receive the same volume of pollutants as water bodies with high flow volume without degrading 
the water quality. (Quarles Aff. ¶ 36-37.)  Using the same effluent levels for low and zero flow 
water bodies as higher flow waters is illogical as there will be a higher dilution rate and lower 
degradation effect when there is a larger volume of water being discharged into. (Id.)  Therefore, 
LDEQ should exclude low and zero flow waters under the Draft Permit as they require 
individual review and lower effluent levels.   

   

 
5 The federal regulation uses the language “necessary” while Louisiana’s state policy uses “justifiable” as the 
standard for determining whether the economic and social development outweighs the degradation. 
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III. The Draft Permit’s Effluent Limitations Are Insufficient Because They Rely On 
Inappropriate Standards and Inadequate Monitoring.   

 
A. The Draft Permit’s General Provisions for Monitoring and Limiting Effluents 

Are Unclear and Insufficient. 
 

LDEQ must require more frequent and accurate sampling in order to allow for 
meaningful reporting and enforcement. (Quarles Aff. ¶ 17.)  Sampling frequencies for each of 
the proposed effluents is insufficient.  (Quarles Aff. ¶ 18, 26, 31, and 34.)  Moreover, the Draft 
Permit contradicts its own frequency requirements when it states that the “Monthly Average [is] 
also known as the Daily Average.”  (Draft Permit, pt. II, p. 2, §A.13.)  Monitoring requirements 
are also insufficient in form.  (Quarles Aff. ¶ 37.)  For example, the Draft Permit states that 
“provisions must be made to allow for obtaining representative samples of the discharges.”  
(Draft Permit, pt. I, p. 10, §C.4.)  However, LDEQ includes no guidance for what representative 
samples would encompass.  Instead, the Draft Permit calls only for an “estimate” sample type 
that is insufficient to comply with the standards of environmental law.  (Quarles Aff. ¶ 17-37)   
 

LDEQ should also include effluent limitations for specific toxic substances. (Quarles Aff. 
¶ 21.)  While the Draft Permit prohibits discharges of “toxic materials in quantities such as to 
cause acute toxicity to aquatic organisms.” (Draft Permit, pt. I, p. 6-9), it includes no reporting or 
effluent limitations to cover these pollutants on a regular basis.   
  
 Finally, LDEQ should clarify the dilution and flow augmentation standards within the 
Draft Permit. (Quarles Aff. ¶ 34-35.)  Although Part I of the Draft Permit specifically prohibits 
dilution or flow augmentation to achieve effluent concentration limitations, other provisions of 
the Draft Permit circumvent this restriction. (Draft Permit, pt. I, p. 6-7, 9; Draft Permit, pt. II, p. 
7, § K.)  For example, the Draft Permit allows combined outfalls for wastewater types subject to 
differing effluent limitations and monitoring requirements if the discharges are from a single 
outfall point.  (Id.)  This allows dilution of contact wastewater discharges with non-contact 
wastewater discharges if they are both stored in the same run-off area or wastewater pond before 
being discharged into receiving water bodies.  (See Quarles Aff. ¶ 34-35.)  The combined outfalls 
is a dilution method that is in direct opposition to LDEQ’s stated prohibition of the use of 
dilution in Pt. III, § A (13) of the Draft Permit.  (See id.)  Accordingly, LDEQ should remove 
contradictions within the Draft Permit to ensure achievement of its non-dilution provisions. (See 
id.) 
 

B. The Effluent Limitations and Monitoring Requirements for Schedule A, B, C, 
and D are Insufficient  

 
The effluent limitations for each Schedule are insufficient for wastewaters included in the 

Draft Permit to ensure de minimis impacts on water quality standards.  (Id ¶ 21-25, 27, 30, 32-
33.)  For example, LDEQ must include effluent limits for additional pollutants which are likely 
to be present in the wastewater sources listed in the Draft Permit. (Quarles Aff. ¶ 20-21, 23.)  
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Also, LDEQ must provide sufficient effluent limits for all of the pollutants currently covered in 
the Draft Permit. (Id. at 22, 32-33.)   

 
Additionally, LDEQ should exclude Sanitary Wastewater discharges from the Draft 

Permit. (Id ¶ 28.)   Individual permits are necessary for these discharges.  To the extent that the 
Draft Permit allows any sanitary waste discharges, LDEQ must reduce the effluent limits to 
create a de minimis output, use accurate flow calculations, and include effluent limits for 
chlorine as well as other potential pollutants. (Quarles Aff. ¶¶ 21, 29-31.)  To the extent that the 
effluent limitations and monitoring, as well as the types of pollutants considered under Schedule 
A, B, C and D, are insufficient, LDEQ must establish enforceable parameters and address 
additional pollutants in the Draft Permit.     
 

C. LDEQ Allows Inadequate Levee Wall Protection for All Regions of the State 
 

 LDEQ should provide provisions for levee wall standards that are appropriate for all 
regions of the state.  The Draft Permit contains a general requirement that levee walls be able to 
withstand a 100-year flood event. (Draft Permit, pt. II, p. 6, § G).  This ability to withstand a 
100-year flood event should be premised on the highest engineering standards which are specific 
to the geography of a landfill in order to prevent inundation of the landfill by flood waters.  (See 
Quarles Aff. ¶ 16.)  

 
IV. LDEQ Does Not Provide Customary Or Sufficient Public Participation 
 

A. LDEQ Should Require Review of Current Permittees As Part of Reissuance of 
the General Permit  

 
The Draft Permit allows current permittees to enjoy “extended coverage under the 

reissued LPDES permit” and does not require them to submit a notice of intent to discharge 
under the Draft Permit. (Draft Permit, pt. I, p. 2.)  LDEQ should conduct some level of review 
over these facilities in light of changed circumstances or additional requirements of the reissued 
permit.   

 
B. LDEQ Does Not Provide Sufficient Public Notice Provisions 

 Admirably, LDEQ has included provisions for public notice in the Draft Permit.  
However additional notice requirements are necessary to insure sufficiency of the public notice 
for the Draft Permit.  First, the Draft Permit should require the same level of notice for existing 
facilities as it does for proposed and new facilities.  Second, the notice requirement is limited 
only to public notice in a local newspaper. (Draft Permit, pt. I, p. 2.)  Notice under a state-wide 
general permit should also be included in the New Orleans Times Picayune and the Baton Rouge 
Advocate.  In addition, the Draft Permit must require the Notice of Intent be submitted to LDEQ 
for publication on the public notice webpage as well as the LDEQ’s notification listserv.     

 The public notice provisions are also inadequate because the Draft Permit has no public 
notice component for increased or changed discharges from a facility operating under the general 






















