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MESSAGE FROM THE DIRECTOR

June 15, 2004
Dear Colleague:

| am pleased to introduce the Tulane Environmental Law Clinic’s 2003-2004 Annual Report.

This has been a particularly exciting year. In a Fifth Circuit case we brought on behalf of the
Louisiana Environmental Action Network, the court vacated EPA’s approval of a state plan to allow
inter-pollutant trading of air emission credits. The plan would have allowed industry to emit more
volatile organic compounds (many of which can cause cancer) into the air in our client’'s communities
in return for reductions in less dangerous nitrogen oxides. Following the Court’s order, Louisiana
prepared a new draft plan that dropped the inter-pollutant trading scheme. Also, in a case we
brought on behalf of three individuals, a Louisiana District Court vacated a Louisiana water-quality
certification that gave the go-ahead for destruction of wetlands without a full assessment of effects
on flooding and water quality. This creates an important precedent since the state has historically
refused to perform environmental assessments when signing off on Army Corps permits to destroy
wetlands. And on behalf of St. Bernard Citizens for Environmental Quality, Inc. and the Louisiana
Bucket Brigade, we launched a major Clean Air Act citizen enforcement suit against Chalmette
Refining, L.L.C.’s oil refinery in St. Bernard Parish.

We began the fiscal year by welcoming a new staff attorney, Christopher Brown, formerly with
the Texas Commission on Environmental Quality. Along the way, our long-time legal secretary Joyce
Broden left to join a private law firm specializing in toxic tort work, and Angela Jenkins joined the
team to fill the breach. And as the fiscal year ends, we are losing Rebecca (Dayries) Doucet, who has
been an outstanding Community Outreach Director, but now is moving to Maine. Christine Harvey,
previously a reporter for the Times of Northwest Indiana, has agreed to take over the Community
Outreach Program.

Directing the Clinic continues to be an endless source of excitement, elation, heartbreak, and
inspiration. With 26 student attorneys, four staff attorneys (including me), a Community Outreach
Program that includes a director and undergraduate interns, and a legal secretary, we keep a lot of
balls in the air. In fact, before fully savoring our latest victory, or recovering from the most recent
setback, we’re usually back in the ring for the next round. And rather than burning out, our lead
litigators graduate - so the staff draws on a constant flow of new energy, ideas, and enthusiasm.

We appreciate your support and look forward to another year.

Very truly yours,

i

Adam Babich, Clinic Director
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MISSION

(1) To train effective and ethical lawyers by guiding law students through actual client
representation and

(2) To represent those who could otherwise not afford competent legal help on environmental

issues. The Clinic broadens public participation in environmental decisions by giving a voice to
clients who would not be heard otherwise.
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BACKGROUND AND OVERVIEW

The Tulane Environmental Law Clinic is part of a top-five ranked environmental law program and has
been honored by the American Bar Association with its inaugural “Distinguished Environmental
Achievement Award” in 2000 for “exerting leadership that directly resulted in significant
improvements in the substance, process, or understanding of environmental law or policy.” Tulane
University Law School started its Environmental Law Clinic in 1989 to offer students the real-world
experience of representing people who otherwise could not afford to enforce their rights under state
and federal environmental laws.

Now as Louisiana’s premier public-interest environmental legal services organization, the Clinic
maintains a full and wide-ranging litigation docket. On behalf of their clients, Clinic student attorneys
litigate environmental “citizen suits” to abate industrial pollution, appeal permits for environmental
pollution or destruction of wetlands, challenge agency regulations that fall short of legislative
mandates, and prod agencies to perform statutory duties.

Tulane Law School funds approximately 65%
of the Clinic’s budget, while private
foundation support provides the remaining
amount of money necessary to supply the
high quality legal assistance our clients
need. The end result is a thriving Clinic that
meets both goals of the Clinic—to train
effective and ethical lawyers by guiding law
students through actual client
representation and representing individuals,
community organizations, and government
bodies who could not otherwise afford
competent legal help. Because 26 law
students who receive credit but no
compensation do most of the Clinic’s legal
work, the Clinic produces tremendous
results with only six paid staff members.

The Clinic contributes to the Louisiana legal
community both by training strong, ethical
litigators and by helping the Bar meet its
obligation, under the legal profession’s rules, to ensure that access to justice is not “denied to
people who are unable to afford legal services, or whose cause is controversial or the subject of
popular disapproval.”

Staff Attorney Chris Brown giving a presentation at
the Tulane Law and Policy Conference

Since its inception, the Clinic has provided free legal representation and community outreach to
more than 180 community organizations, lower-income individuals, and local governments
throughout Louisiana. By representing clients who have historically been left out of governmental
processes, the Clinic has become a powerful force for environmental reform.
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CASE SELECTION

To provide the best practical educational experience for its students, the Clinic generally operates at
full capacity. Consistent with its “client driven” mission, the Clinic evaluates potential new matters
primarily on a “first-come, first-served” basis. The Clinic represents clients on cases of legal merit
and educational value when:

1. The clients are not reasonably able to obtain representation from the private bar, whether on an
hourly or a contingent basis; or

2. The Clinic serves as court-appointed counsel and the Clinic’'s representation is in the public
interest; or

3. The client is a governmental entity and the Clinic’s representation is in the public interest.

The Clinic will not take a case unless the case has evidentiary support or is likely to have evidentiary
support after investigation. The case also must be warranted by existing law or by a nonfrivolous
argument for a change to or extension of existing law. Once a potential case has been screened by
the Clinic staff and meets the above criteria, it then is presented to the Clinic’s Legal Advisory Board
(listed below) for review. The Board reviews the prospective cases and approves or disapproves of
the case by a majority vote of the members. The Clinic’s clients determine each lawsuit’'s goals
(providing, of course, that those goals are lawful). Then, in consultation with the clients, Clinic
students and staff attorneys select the legal tactics that best advance their clients’ goals.

There is no requirement or expectation that the Board, Clinic staff, or student attorneys agree with
the clients’ lawful objectives. In other words, clients select the goals of representation; then, in
consultation with the clients, Clinic student attorneys and staff attorneys select the legal strategies
that best advance their clients’ goals. The Clinic will not, however, knowingly accept a case that
requires the Clinic to advance positions it believes to be irresponsible, or that it otherwise cannot
competently advocate.

LEGAL ADVISORY BOARD

The Legal Advisory Board’s primary function is to review and approve or disapprove the Clinic’s
acceptance of individual cases and to provide Clinic staff with advice on Clinic matters, e.g., issues,
cases, citizen outreach, fund-raising, and publicity.

Professor Paul Barron Professor Jane L. Johnson

Daria Burgess Diaz, Esq. Michele Merkel, Esq.
Through April 2004

Ronald Simon, Esq.
Kristen H. Engel, Esq.

Elizabeth Teel, Esq.
Doris Falkenheiner, Esq. Through Spring 2004

Professor Oliver A. Houck
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CLIENTS

Many of the Clinic’s clients have struggled for
years to improve environmental protection and
the quality of life for Louisiana residents. The
Clinic’'s representation of such clients means
that access to the courts becomes one of their
available tools. Each client, however, remains
responsible for keeping an eye on the bigger
picture. In other words, the Clinic’s job is to
serve as a tool available to clients who struggle
to protect public health, welfare, and the
environment. The Clinic does not take over, or
direct, the struggle. The Clinic represented the
following clients, along with several individuals,
during the 2003 - 2004 school year:

Alliance for Affordable Energy

Association of Community
Organizations for Reform Now

Austin Civil War Round Table

Bogue Lusa Water Works

Citizens for a Clean Tangipahoa (CFACT)
Coalition to Restore Coastal Louisiana
Concerned Citizens Coalition
Concerned Citizens of Livingston Parish
Concerned Citizens of New Sarpy
Concerned Citizens of St. Helena Parish

E.B. Robinson Neighborhood Improvement
Coalition

Gulf Restoration Network

Tulane Environmental Law Clinic
2003-2004 Annual Report

Ken Ford, St. Bernard Citizens for
Environmental Quality President &

Anne Rolfes, Louisiana Bucket Brigade
Director

Holy Cross Neighborhood Association
Lake Maurepas Society

Lake Pontchartrain Basin Foundation
Louisiana Audubon Council

Louisiana Bucket Brigade

Louisiana Environmental Action Network
Oakville Community Action Group

Sierra Club-Delta Chapter

St. Bernard Citizens for Environmental
Quality

St. James Citizens for Jobs and the
Environment

Save Our Wetlands
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SPEAKING ENGAGEMENTS, OUTREACH, AND PUBLICATIONS

¢ August/September 2003—“Environmental Justice in Louisiana” by Adam Babich, the
Clinic director, featured in the Louisiana Bar Journal Vol. 51, No. 2.

¢ August 4, 2003—Delivered a presentation on environmental justice in Louisiana at a
Loyola University environmental studies class.

¢ August 7, 2003—Participated in a meeting with Sam Coleman, Director of EPA’'s
Region 6 Compliance Assurance and Enforcement Division, hosted by the Louisiana
Environmental Action Network, regarding environmental issues facing Louisiana.

¢ August 11, 2003—Participated in a media briefing with a Times-Picayune reporter,
organized by the League of Women Voters, that resulted in a story about the
Industrial Canal case.

¢ August 12, 2003, March 4, 2004, and
April 8, 2004—Facilitated LEAN’s
Riverkeeper Advisory Board’s planning
meetings. The community outreach
program prepared the agenda, recorded
minutes, and offered strategic program
planning and fundraising advice. The
Clinic also serves as counsel on the
Riverkeeper’'s Clean Water Act
enforcement cases.

Economist Paul Templet and
intern Lindsay Martin at a
Lower Mississippi

¢ August 25, 2003—Met with international
visitors from the head of the Department
of Natural Resources and Environmental
Protection of the Pavlodar Region, the
head of the Analysis Section of the
Department of State Ecological Analysis,
Ministry of Natural Resources and Environmental Protection, and the head of the
Almaty Region Department of Environmental Protection from Kazakhstan to discuss
air and water pollution issues in Louisiana and the Clinic’s role in the environmental
community.

Riverkeeper Advisory
Meeting

¢ September 8, October 29, and November 11, 2003; January 15, March 16, and April
27, 2004—Coordinated wetlands strategy meetings with a network of clients working
on wetlands protection and coastal restoration. The outreach program coordinates
the strategy meetings, creates the agenda and records minutes, and follows up on
action items.

¢ September 9 and October 8, 2003—Attended community strategy meetings with the
Holy Cross Neighborhood Association and other groups regarding the Industrial Canal
expansion and lawsuit. The outreach program assisted Holy Cross and the Gulf
Restoration Network with three grant applications to the McKnight Foundation, the
Environmental Support Center, and the National Wildlife Federation to support their
efforts.

Tulane Environmental Law Clinic Page 20 of 26
2003-2004 Annual Report



¢ September 11 and 12, 2003—Moderated the Society of Environmental Journalists
(“SEJ”) Network Lunch discussion, “Nuts & Bolts of Environmental Justice: Following
Details without Losing the Issue” and spoke on the “toxic tour” of New Sarpy, La.,
where the Clinic represented the Concerned Citizens of New Sarpy against Orion
Refinery.

¢ September 12, and October 8, 2003, and January 23, 2004—Met with the Lake
Pontchartrain Basin Foundation to discuss its water enforcement initiative on the
Tchefuncte River.

¢ September 19, 2003—Participated in and provided meeting logistics for a planning
meeting with the National Land Trust Alliance, coordinated by the Lake Pontchartrain
Basin Foundation.

¢ September 19, 2003—Attended the Mayor’s Environmental Breakfast to discuss the
City of New Orleans’ environmental agenda and to meet the new Director of
Environmental Affairs.

¢ September 19, 2003 and February 17, 2004—Facilitated air strategy meetings with
the Louisiana Environmental Action Network’s board members and staff. The
meetings focused on LEAN’s Clean Air Act cases and related issues.

¢ September 26, 2003—Assisted LEAN in coordinating a tour of LDEQ’'s new
headquarters building, which allowed the Clinic staff, students and clients to meet
the new Secretary of LDEQ and other upper-level management personnel of the
agency.

¢ October 1, 2003—Participated in the community planning meeting for the Tulane
Environmental Law and Policy Conference. Informed clients about the meeting and
provided ideas for panel discussions and speakers.

¢ October 10, 2003—Clinic and clients
(Gulf Restoration Network and Louisiana
Audubon Council) met with a scientist
from the University of New Orleans about
the Morganza levee project.

¢ October 10-12, 2003—Attended the
American Bar Association Environment
Conference.

¢ October 17, 2003—Facilitated a meeting
with residents of Slaughter, La., the Lake
Pontchartrain Basin Foundation, and the
town mayor in an attempt to resolve
issues with sewage runoff.

¢ October 23, 2003—Co-sponsored the Southern Forests Conference at Tulane

“Southern Forests: Survival and
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Sustainability” conference with the Mississippi River Basin Alliance, U.S. Public
Interest Research Group, the Tulane Green Club, and others. More than 80 people
attended the conference.

¢ October 27, 2003—Prepared and distributed a press release announcing that EPA
had asked the court to vacate Louisiana’s Ozone Plan in the Louisiana Environmental
Action Network’s lawsuit. The case received media coverage in the Bureau of
National Affairs, the front page of the Times-Picayune, New Orleans CityBusiness,
and the Baton Rouge Advocate.

¢ October 29, 2003—Facilitated and attended a meeting with the Department of
Health and Hospitals regarding the Slaughter sewage problem.

¢ October 30, 2003—Co-coordinated and participated in the Institute for Conservation
Leadership’s “Campaign and Coalition Building” workshop held at Tulane.

¢ Fall 2003—“Dual Realities at the Environmental Law Clinic” by Adam Babich, Clinic
director, published in the Tulane Environmental Law News Vol. 9, Issue 1.

¢ November 5, 2003—Prepared and distributed a press release announcing the court
ruling that RCRA applies to Corps dredging projects in the Industrial Canal case. The
effort resulted in favorable media coverage on the front page of the Times-Picayune
and in other media outlets.

¢ November 6, 2003—Discussed environmental justice during an Environment and
Society class at Loyola University.

¢ November 6, 2003—Attended a meeting in Convent, La., with various government
agencies and community groups. Provided an update on the sewage sludge
comments the Clinic submitted in March 2003.

¢ November 9, 2003—Delivered a presentation on the Clean Air Act and the
Administration’s proposed changes to it at a Sierra Club-New Orleans Chapter
meeting.

¢ November 13, 2003—Spoke about environmental justice in Louisiana in a Social
Justice class at Loyola University.

¢ November 14, 2003—Presented “Legal Initiatives of the Tulane Environmental Law
Clinic for 2004” at the Section on Environmental Law of the Louisiana Bar
Association seminar on “Environmental Law in Louisiana.”

¢ November 17, 2003—Met with a visiting reporter from the Beijing Office of the 21st
Century Business Herald in China to discuss the Clinic and environmental issues in
New Orleans.

¢ November 21, 2003—Attended the Mayor’'s Environmental Breakfast about the
Louisiana Coastal Assessment process.
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¢ November 24, 2003—Participated in a conference call with the Louisiana Bucket
Brigade, the St. Bernard Citizens for Environmental Quality, and the Refinery Reform
Network to discuss the upcoming legal actions and press event.

¢ December 3, 2003, January 27, 2004, and March 24, 2004—Participated in
conference calls with several clients to discuss the upcoming media event and legal
action to preserve a Civil War battlefield.

¢ December 4, 2003—Co-coordinated a press conference with the Louisiana Bucket
Brigade, and prepared and distributed the press release announcing the filing of a
notice of violation letter to Chalmette Refining. The announcement received good
media coverage from the Associated Press, the Times-Picayune, WDSU Channel 6,
the local Chalmette paper and others.
T IR

vy

1H

Chalmette Press Conference

¢ December 9, 2003—Co-sponsored, with Responsible Wealth and United for a Fair Tax
Economy, a private reception, book signing, and public lecture by Bill Gates Sr. and
Chuck Collins titled, “America’s Wealth Gap and the Case for Preserving the Estate
Tax.” Between 150 and 200 people attended the event, which received extensive
media coverage throughout state.

¢ January 9, 2004—Met with EPA, LDEQ representatives, and LEAN about the LDEQ’s
progress in meeting the performance measures outlined by EPA for the agency to
retain its water enforcement and permitting program.

¢ January 14, 2004—Attended the LSU Law Center Roundtable Discussion about the
Louisiana Supreme Court’s decision in Corbello v. lowa Production, which required an
oil company to pay damages for injury to leased land.

¢ January 22, 2004—Met with International Visitors from Argentina, Lebanon, India, the
Philippines, and South Africa regarding sustainable development and environmental
protection.

¢ January 22, 2004—Delivered a presentation about the Clinic and its role in the
environmental community at an Air and Waste Management Association Meeting.

¢ January 27, 2004—Met with the Alliance for Affordable Energy about the Clinic’s case
selection process and its role in the environmental community.
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¢ February 19, 2004—Presented an environmental justice lecture during a Xavier
University class.

¢ February 25 and February 27, 2004—Participated in the EPA NEJAC Ad Hoc
Community Outreach Advisory conference calls: provided EPA with contact
information for local community groups that should be invited to the NEJAC Advisory
meeting and receive the draft report. Posted information about the meeting,
including links to the meeting web site and the draft report, on the Clinic’'s web page.

¢ March 3, 2004—Met with potential Atchafalaya Basin Waterkeeper project leader
about starting a Waterkeeper program in the Basin and about the Clinic’s legal
services.

¢ March 4-7, 2004—Attended the University of Oregon’s 22nd Public Interest
Environmental Law Conference. Karla Raettig was a featured speaker on the panel,
“A National Crisis: The Disappearing Louisiana Coast.”

¢ March 8, 2004—Assisted in planning |
Tulane Law School’s McGlinchey Lecture.
Richard Lazarus, professor at Georgetown
University Law School, delivered a speech
entitled, “Judging Environmental Law.”

¢ March 10, 2004—Participated in a
conference call with EPA and Louisiana
Environmental Action Network staff about
the water petition.

¢ April 1, 2004—Three student attorneys
and the clinic director toured the
Woodside Waste Management landfill in
Walker, La.

¢ April 2-3, 2004—Clinic staff participated in
the 9t Annual Tulane Environmental Law
and Policy Conference. Chris Brown, staff
attorney, presented information on the
proposed changes to the Clean Air Act on
the “Federal Update” panel.

¢ April 19, 2004—Distributed a media
advisory and press release, and Battlefield at Old Governor’s Mansion.
coordinated the press conference at the
old Governor’'s Mansion announcing the Louisiana Environmental Action Network and
the Austin Civil War Roundtable’s legal efforts to protect the Mansfield Battlefield.
The event received significant media coverage in newspapers and TV stations
throughout Louisiana.

¢ April 23, 2004—Speaker at Loyola’s GAIA (Earth) Fest.
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¢ April 24, 2004—Toured the Atchafalaya Basin-Buffalo Cove area by boat to learn
about challenges facing the area.

¢ April 27, 2004—Attended a meeting with the Secretary of Culture, Recreation, and
Tourism and LEAN to discuss the current threats to the historic Mansfield Battlefield
and ways to protect it.

¢ May 14, 2004—Hosted a group of undergraduate students from Bluffton College in
Ohio. Presented information about the Clinic and environmental justice in Louisiana.

¢ May/June 2004—“The Violator-Pays Rule” by Adam Babich, published in the
Environmental Law Institute’s Environmental Forum, Vol. 21, No. 3.

¢ Spring/Summer 2004—“The Apolitical Clinic” by Adam Babich, published in the
Faculty Notebook section of the Tulane Lawyer.

¢ Finalized the Clinic’s first “Client Rights and Responsibilities” document outlining
what a client should expect from the Clinic and what the clients are responsible for
during their representation.
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FUNDING SOURCES

The Clinic thanks the following organizations for their support during the 2003 - 2004
school year:

The Bellwether Fund of the Tides Foundation

The Belvedere Fund of the Rockefeller Family Fund

The Deer Creek Foundation
The Evan Frankel Foundation
The Lawrence Foundation
The McKnight Foundation

Tulane Law School

Tulane Environmental Law Clinic Page 26 of 26
2003-2004 Annual Report





